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The United States Constitution is the document upon which the country was
founded. It outlines the powers and procedures of the government as well as its duties to
protect personal liberties. There is no mention in the Constitution that the rights
guaranteed to citizens are limited to those citizens who are “of sound mind.” Yet,
mentally ill persons are routinely deprived of the rights that are specifically assured to
them in the Constitution. One example of this is the emergency hospitalization procedure
of mentally ill persons in the District of Columbia, in which the First, Fourth, Fifth, Sixth,
Eighth, and Fourteenth Amendment rights of these people are violated. For the purposes
of this paper, “involuntary commitment” and “emergency commitment” will be used
interchangeably and considered to be one in the same.

An “accredited” officer or agent of the Department of Mental Health, any officer
authorized to make arrests in the District of Columbia, a physician, or “qualified
psychologist” may take a person into custody if he believes that the person is mentally ill
and, because of this illness, is likely to injure himself or others if he is not immediately
detained. This detention does not involve a warrant, but an application is made that states

the circumstances surrounding and the reasons for the detention. (DC Code 21-521). An

example of such an application is located in Appendix I.
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The first section of this statute is the foundation for the constitutional violations
against the rights of the “mentally ill.” Firstly, the emergency hospitalization of persons
is not prescribed a specific jurisdiction. Considering the number of people with the
authorization to make arrests in the District of Columbia, it should be concerning that any
police officer or federal agent could detain someone on a belief that he or she is mentally
ill.

The major issue here (as well as a major portion of this example) is due process,
as outlined by the Fifth and Fourteenth Amendments. These people are detained without
a warrant and without actually having committed a crime. In addition, the fact that they
have been previously diagnosed with mental illness often serves as sufficient proof that
they are mentally ill. This violates the double jeopardy clause of the Fifth Amendment if
being mentally ill is viewed as an offense. This assumption would not be unfounded
considering a person’s liberty is compromised because of it.

After being taken into custody, a person is generally brought to the
Comprehensive Psychiatric Emergency Program (CPEP) to be examined by a
psychiatrist. The psychiatrist then writes a Certificate of Psychiatrist that states that he
has examined the person; that it is his opinion that the person has symptoms of mental
illness; is likely to injure himself or others unless immediately detained; and that
hospitalization is the least restrictive form of treatment available to prevent such harm.
The person then may be admitted and detained to a psychiatric hospital for “emergency
observation and diagnosis.” (DC Code 21-522) An example of such a certificate is

located in Appendix I1.
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A note should be made here that refusal of examination can be used as proof of
mental illness. If a person does not speak with the psychiatrist, he may label the person as
“selectively mute.” When contributing to an involuntary hospitalization, this violates the
Fifth’s Amendments’ protection against self-incrimination. Though it may be arguable if
demonstrating signs of mental illness is comparable to committing a criminal act, the end
result of both are the same: the forced detention of the person in a facility that dictates his
or her daily actions and enforces compliance.

The person may be held at a psychiatric hospital for 48 hours unless the
administrator of the hospital has filed a written petition with the court to authorize
continued detention for a period not exceeding seven days. (DC Code 21-523) At St.
Elizabeth’s Hospital, this petition is generally filed automatically. In response to this
petition, the court either orders continued hospitalization or orders the person’s
“immediate release.” In considering the petition, the court considers the reports of the
agent or officer that made the application for hospitalization, the certificate of
psychiatrist, and “any other relevant information.” (DC Code 21-524) An Order
Authorizing Continued Hospitalization for Emergency Observation is located in
Appendix I11.

It is important to note that the person being detained is not specifically mentioned
in the court’s consideration. In fact, the persons have no notice of the petition until after
continued hospitalization is ordered. There is a Sixth Amendment breach here in that the
person is not informed of the nature and cause of the accusations against him and is

barred from confronting witnesses.
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Once the person is hospitalized, they may request a Probable Cause Hearing,
which is held within 24 hours after the request is received by the court. The hearing must
be requested within seven days after the Order Authorizing Continued Hospitalization for
Emergency Observation is filed or the right to request this hearing is forfeited. (DC Code
21-525).

If a hearing is not requested or is lost, a Commission Hearing may be requested or
is automatically scheduled for the person about two or three weeks after the admission
date. The Commission’s purpose is to determine if the person is mentally ill and likely to
harm himself or others as a result of mental illness. The Commission must also determine
if hospitalization is the “least restrictive means” in which this “harm” could be avoided.
If this is the case, the person then has the choice to accept commitment or request a jury
trial. (DC Code 21-544)

If a trial is lost (meaning involuntary commitment is further ordered), the person
may only be committed for a period of one year. (DC Code 21-544). At least sixty days
before the end of the commitment, the chief administrator of the mental health facility
may petition the Commission for a renewal of commitment. If commitment is renewed, it
may only be for an additional year, but can be renewed again indefinitely. The person is
not entitled to an appeal on his case until after renewed commitment has been granted.
(DC Code 21-545)

As the commitment of the person could be continued indefinitely, there is a
violation of the person’s Eighth Amendment right to protection against cruel and unusual
punishment. Though comparisons have been made to the criminal justice system in the

present analysis, an important distinction must be made here. There are no indeterminate
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sentences in the criminal justice system. One may be sentenced to life imprisonment, but
this sentence is relatively determinate. However, where a person is detained without even
being accused of committing a crime their “sentence” can be extended for as long as the
hospital administrator finds necessary, assuming court approval is granted. The violation
of constitutional rights here is less than subtle.

An additional point that must be made is that the person’s treating psychiatrist, as
well as any previous psychiatrist, psychologist, or physician, may testify in these
proceedings. The issue here is that the doctor may testify without consent of the party
involved. This is a clear and obvious breach of confidentiality. Though confidentiality is
not a specific right assured by the US Constitution, the right to privacy has been inferred
through the First, Fourth, Fifth, and Ninth Amendments. Confidentiality is also the basis
of a patient-doctor relationship.

After consideration of the abuses of the “mentally ill,” one might question the
rationale of society, through its representatives, in these actions. Thomas Szasz (1963)
suggests that social disturbance is the issue resolved by this process. If a person asserts
ideas, beliefs, or sensations that threaten society, a social disturbance is created. Thus, the
deprivation of liberty of a person for mental health reasons is based on the person’s
thoughts and behavior, not criminal actions. This is an important distinction to make
because it leads to the violation of one the basic constitutional rights.

The First Amendment’s freedom of speech is a protection that is held dearly to
many Americans, yet the violation of this right is the basis for involuntary commitment.
Persons that are committed generally have not committed crimes, nor are they thought to

have done so. The basis for their commitment is therefore their own personal expressions.
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These expressions should receive the utmost protection, but are actually exploited to
remove socially undesirable persons from society.

This paper has explored the involuntary, or “emergency,” commitment process in
the District of Columbia. Throughout the process, almost all of the constitutional
amendments in the Bill of Rights are violated. Perhaps what is more disturbing is that
these persons are not criminals; they are rejects from society. Society has deemed the
behaviors of these people as unacceptable and developed a process to remove them from
sight and consideration. However, these persons do not disappear; they spend years of
there lives in mental institutions, such as St. Elizabeth’s Hospital. It is extremely

saddening and distinctly outrageous that a minority group could be so blatantly abused.
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PETITION FOR ORDER AUTHORIZING CONTINUED HOSPITALIZATION OF
PATIENT FOR EMERGENCY OBSERVATION

Comes now the petitioner, Robert Keisling, M.D., Chief
Clinical Officer, Commissioner on Mental Health Services at Saint
Elizazeths Campus, Washington, D.C., and represent to the court as
follows:

1. That the above-named patient- w:as admitted to Saint Elizabeths
Campus on May 24, 1992 @ 12 p.g. under Title 21,
Sectien 522, District of Columbia Code, the emergency

hospi:zlization provisw: Keisling, M.D., Chief Clinical

Officer, requests the court to enter an order authorizing the
continued hospitalization for emergency observation and diagnosis.,
for a period not to exceed seven (7) days from the time such order

is 2ntared.
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SUIs{Tibed

2. For the Tin:tomatim of the court, admission

records indicate said patient's relatives vere unknown.

adaission patient's address was —,

Washington, D.C.

WG s,

Gl il

(Delegated Alithority of
Kexslmg, M.D.,

i

Chxex Clinical Officer

Commissioner on Mentl Health Services

andSworn to oefore me this 26th day of May, 1992, A.D.

Exloie S Yt

Notary Public, D.C.

My commission exgires February 28, 1993
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